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EDITORIAL NOTES. 


Ir 1s generally acknowledged that there ought to be changes 
made in our judicial system, but whenever changes are proposed 
Wwe meet with obstacles in the constitution which has given certain 
powers and functions to certain courts, and the efforts to change 
the constitution with respect to the courts are hampered by politi- 
cal considerations and the difficulty of getting one legislature to 
take up plans proposed by another. While all agree that changes 
should be made, there is much disagreement as to the details of any 
comprehensive plan for an amendment to the constitution. It has 
been suggested, and it is well worthy of consideration, that in view 
of all this we should amend the constitution so as to give the 
legislature power to make changes from time to time in the con- 
stitution and powers, as well as in the practice of the several courts, 
provided that changes in the former should not be made except at 
certain intervals. The inferior courts are already within the juris- 
diction of the legislature, and the courts themselves have enlarged 
their own powers, and courts of common law have gradually 
assumed equity powers, and courts of equity have come insensibly 
to exercise functions of courts of common law, so that the juris- 
diction and powers of both courts are very different from what they 
were when the constitution was adopted ; and yet when the legis- 
lature attempts to confer upon one court a power which has been 
heretofore exercised only by the other, the courts hold that its 
action is unconstitutional, and through fear of this the legislature 
refrains from making improvements which might even now be 
made without serious objection; as for instance, conferring upon 
common law courts the power to receive equitable pleas. There 
are mary equitable defenses that the courts of common law have 
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permitted, and there are equitable causes of action which they 
entertain under the form of an action for money paid or money 
had and received, and yet the legislature, because of the constitu- 
tional distinction between the courts, is not at liberty freely to pro- 
vide for the hearing of all questions that might readily be deter- 
mined in one action, even without changing the essential character 
of the courts or their general mode of action. 


THE ESSENTIAL difference between law and equity is not in the 
nature of the courts, nor in the forms of procedure. Whether 
there is one court or two, there must always be legal rights and 
legal titles, and there must always be also cases in which it is not 
equitable for the persons who have those rights, or those legal 
titles to use or assert them. The common law determines the 
rights and establishes the titles. Equity controls the assertion of 
rights and declares that the titles must be held in trust for the use 
of others than the legal holders. Common law courts as now con- 
stituted deal only with the rights and the titles, and they have no 
remedies except for the breach of the rights or the disturbance of 
the titles. Courts of equity deal with the persons who have the 
rights or possess the titles and direct them not to assert their rights 
when by their promises or their actions they have made it unjust 
to others that they should do so, and compel them to hold the titles 
in trust for others when those others have paid them value for 
them. It is obvious that these distinctions between law and equity 
would remain even if there were but one court, and that both sys- 
tems might be administered, so far as these distinctions are con- 
cerned, by the courts of common law. Whether they would be 
exercised better is another question, and there are other functions 
of a court of equity which are wholly separate from the functions 
of a court of common law, and in these at least the courts would 
be distinct in fact, whether they were so in name or not. We 
would suggest to all who are interested in this subject to study 
first Prof. Langdell’s article in the Harvard Law Review, May and 
October, 1887, ‘‘A Brief Survey of Equity Jurisdiction ’’ before 
they form a definite plan for the union of the two systems. 

New JERSEY is one of a very few states in which the bar still 
persists in citing the reports by the name of the reporter instead 
of by the name of the state. Since we use the reports of other 
states very freely, and in doing so are not obliged to remember the 
names of all the various reporters, we ought at least to return the 
favor which the others do us, and not assume that the whole 
country knows the names of our reporters. Imagine the confusion 
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in a large law library if all the reports were arranged or even 
labelled according to the reporters. But not to speak of the cour- 
tesy to the bar of other states, it makes much trouble for ourselves 
not to be familiar with the numbers of our own state series. All 
the text books cite our reports by the state numbers, and they are 
cited in the same way in all the decisions of other states, and now 
they are cited so in our own judges’ opinions, as they appear in 
the National or the Lawyers’ Co-operative Series of reports, and 
therefore we must for our own convenience become familiar with the 
state number, if we wish to know what period a citation refers to. 

For these reasons and because this JoURNAL is read outside of 
the state as well as within it, we have determined with the begin- 
ning of this new volume to cite New Jersey cases by the number of 
the volume in the law or equity series, (N. J. L. or N. J. Eq.,) 
giving also, for a while at least, the name of the reporter with the 
number of his volume. If this plan were adopted by the judges, 
and in the state reports, the bar would soon become familiar with 
the state numbers and the reporter’s number could be omitted. It 
might be well to provide for it by statute this winter. 


THE MATTER of changing the mode of selection of juries has 
been seriously agitated within a few weeks past, and will no doubt 
be strougly urged upon the coming legislature. The objection made 
to the present system is, that the sheriff has the power to pick out 
a panel of petit jurors with special reference to the case or class of 
cases that is likely to come on for trial at any term, whether crimi- 
nal or civil cases, and that we can select a grand jury with a view to 
indicting or saving from indictment certain persons or classes of per- 
sons. Thisis certainly adangerous power, and it would be strange if 
it were not sometimes abused. It is charged that itis now notoriously 
abused. The suspicion is of itself enough to make a change im- 
portant. The plan is toappoint two commissioners of jurors whose 
sole duty it shall be to procure the grand and petit juries, and that 
they shall select a large list of men fit for such duty and then draw 
out from these by lot each time enough to serve on the panels of 
the term, replenishing the list from time to time, as occasion may 
require. The result of this would be that no one could tell what 
jurors would be called for any particular term. This plan was 
adopted some years ago in the federal courts throughout the 
country, but they have no special commissioners of jurors, and 
none are necessary; the work is all done by the clerk of the court, 
and a person of the opposite political party appointed for the pur - 
pose by the court. See Supp. Rev. Stat. U. 8. 
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WE HAVE taken much pains to make a full index to the Law 
JOURNAL for 1887, so that whatever there is in it may easily be 
found. There is much, of course, that is merely of passing interest; 
notes, forexample, of decisions that have been since printed in the 
reports; but there are also many cases that are reported nowhere 
else; some discussions of important decisions; a few articles on 
legal topics, and a good deal of local legal history. The notes of 
decisions at the Circuits, and in the Chancery chambers will cer- 
tainly be useful if they can be readily referred to, for they show 
the practice of the courts in many points on which the practice is 
settled by the custom of the court, and not by any formal! decision 
in the reports. 


For THE coming year we make no promises. THE NEw JERSEY 
Law JOURNAL has gone on for ten years in a modest sort of way, 
knowing that as a local magazine in a small state it could not 
expect a large circulation, and not wishing to break the state 
bounds and compete with the great monthly or weekly law maga- 
zines and obtain contributors and readers from all parts of the 
country. We have had no money to pay for contributors and have 
not secured very many. We have had to do our own work and 
make our living besides, and most of the time we can spare from 
the last is taken up in getting together reports and notes of local 
cases and in calling attention, in passing, to important decisions 
elsewhere. We hope this year to be able to give more time to the 
discussion of legal questions in connected articles, and we would be 
very glad to receive contributions of this kind from members of 
the bar who take pleasure in studying legal questions for the sake 
of reaching the true answer; but we make no definite promises and 
only say that we will do the best we can. We do not know that it 
is a matter for congratulation that the JouRNAL has lived a decade, 
but it is certainly no common occurrence among local law maga- 
zines, and is at least worthy of remark as we pass on to No. 1 of 
volume xi. 


THE DISTRICT COURTS. 
A REVISION OF THE ACTS CONCERNING. 


The District Courts, which began as an experiment in Newark, 
have now become an indispensable part of our judicial system. As 
the courts were at first an experiment, so the legislation respecting 
them has been tentative and fragmentary. They were established 
first in one city and then in all others having fifteen thousand 
inhabitants. This number was changed the next year to twenty 
thousand, and the district court in New Brunswick was abolished. 
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When these courts were established in Newark in 1873, an act 
was passed regulating their jurisdiction and practice—when they 
were established in other cities in 1877 another act was passed 
relating to the practice and jurisdiction of their courts. 

Shortly after this the jurisdiction of all the courts was extended 
to two hundred dollars, but the extension failed to reach suits in 
attachment in the Newark courts. Amendments were made from 
time to time to improve the practice or to enlarge the powers of the 
courts, some applicable to Newark courts alone, some to the other 
courts, and some to all alike. In 1882, after the Newark court had 
been in operation nine years and the other courts five years, the 
jurisdiction of all of them was extended to three hundred dollars, 
and the practice in suits involving more than two hundred dollars 
was made to conform to the practice of the Supreme Court. This 
brought in a new element of confusion, and new amendments to 
the practice had to be made, and many rules of the Supreme Court 
were adopted and applied to the district courts. 

The original act relating to Newark simply declared that these 
courts should have the jurisdiction formerly exercised by justices 
of the peace within the city under certain statutes, and provided 
for the machinery of the court and made some few regulations in 
regard to the practice, especially with reference to appeal and new 
trials. The general act of 1877 was complete in itself, and was in 
effect a revision or codification of the statutes relating to the juris- 
diction and practice of the justices of the peace with amendments 
and improvements adapting them to the needs of the new courts. 
Substantially these courts were the same in their jurisdiction and 
practice as the courts in Newark, but the statutes were very differ- 
ent, and in one case the jurisdiction rested on the act itself, and in 
the other on the several acts referred to in it and applied by it. 

The effect of these differences has been to cause much confusion 
in the subsequent legislation in regard to district courts. It is the 
custom of the legislature to change the law by amending existing 
acts, and an amendment made to the general district court act did 
not affect the Newark courts. The extension of the jurisdiction, 
for example, from one hundred dollars to two applied to attach- 
ments issued by the other courts, but not by those in Newark. 
The amendment made to the general act on March 20, 1878, ex- 
pressly mentioned attachments, but the amendment made on the 
same day to the Newark act did not extend to attachments, because 
the jurisdiction of the Newark court over attachments was derived 
from the act concerning absconding debtors. See act of 1878, pp. 
148 and 182. Wright v. Moran, 43 N. J. L. (14 Vroom) 49. 

So again the act of April 14, 1884, (P. L. 120,) made many im- 
portant improvements in the practice, and made the jurisdiction of 
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each court co-extensive with the county, and it was held by the 
Supreme Court that this act did not apply to the Newark courts, 
because it was an amendment of the general act. Burns v. Yost, 47 
N. J. L. (18 Vr.) 222; 48 N. J. L. (19 Vr.) 356. The next year an 
act was passed taking the power of appointment of the judges 
away from the governor and giving it to the legislature in joint 
meeting. This too was a supplement to the act of 1877, and it is 
clear on principle and under the ruling of the Supreme Court, that 
it does not apply to the courts established in Newark. 

Some of the differences created by legislation of this kind have 
since been corrected, but this latter difference has not, and there 
are now some differences in the practice as well as the difference in 
the appointing power, and what is worse, there is always a feeling 
of uncertainty whether the practice is the same or not, and whether 
any one of the numerous statutes applies to all the courts or not. 

If the question were only what existing statutes mean it would 
soon be definitely settled by the courts, but the great difficulty is 
that this same sort of legislation goes on continually and the con- 
fusion will grow worse. The legislature will inevitably deal with 
the district courts by making amendments to the act of 1877, which 
seems to cover the whole subject, and does apply to all existing 
courts except two, and whenever they make such an amendment 
they make a difierence between those courts and the Newark courts, 
and they cannot make the same amendment to the Newark act, for 
that act contains only references to the justices’ court acts. 

At all events there are acts relating to Newark alone and acts 
relating to the other cities alone, and both are special acts. Whether 
they are unconstitutional or not, depends upon whether they are 
acts regulating the internal affairs of cities or not, and this ques- 
tion the Supreme Court declined to decide in Rutgers v. New 
Brunswick, 42 N. J. L. (18 Vroom) 51, and it has not yet been 
decided. If they are unconstitutional as special laws the act of 
March 9, 1877, as amended by the act of March 20, 1878 (P. L. 
152,) so as to exclude Newark, is as bad as the later acts relating 
to the Newark ccurts alone. 

The only way to secure uniform legislation in the future is to 
have only one act or series of acts covering the whole subject and 
applying to all the courts. The act of 1877 and its snpplements 
are general in form and would haveanswered every purpose, but for 
two things, first the proviso that no more than two district courts 
should at any time be established in any city, and second, the act 
of March 20, 1878, (P. L. 162,) which said that nothing in that act 
contained should apply to any city in which district courts existed 
at the time of its passage. 

As the act stood at first it would have applied to the Newark 
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courts as soon as the existing courts had been abolished, but under 
the act of March 20, 1878, (P. L. 162,) the act of 1877 has nothing 
to do with Newark, it is strictly a special law, and the repeal of the 
Newark act would not extend the provisions of the other act to 
Newark. If we should repeal the act of March 20, 1878, p. 162, 
which limits the act of 1877, as well as the act of 1873, which 
establishes the Newark courts, then the act of 1877 would seem 
to be sufficient to provide for courts in Newark as well as in other 
cities. This would, of course, abolish the existing courts in Newark, 
and careful provision would have to be made for the transfer of 
papers and of pending suits to the new courts. Judges appointed 
for Newark under the general act would immediately constitute 
such courts, and could proceed at once with the new litigation and 
such of the old as was transferred to them. 

This would at least give us one law for all the courts and make a 
basis for future legislation. But the act of 1877 has become befogged 
with supplements ; it would be better to revise and amend all the 
statutes and pass a new act relating to all the cities, defining clearly 
the jurisdiction of the court, and making careful provision for its 
practice on every point. Such an act should be complete in itself, 
a thorough codification of the old laws with such amendments only 
as are necessary to remove inconsistencies. It should include the 
constitution of the court and appointment of the judges, and if 
cities of a certain size are to have more than one judge it should say 
whether or not they shall have them and not merely that they 
**shall be entitled to’’ them, as the present act says. It is for the 
legislature and not the cities to decide what the courts shall be. 

If for any reason it is thought best not to disturb any of the 
existing courts, but to leave their organization as it is under the 
several laws by which they were created, then there ought to be at 
least a general law which should revise and amend all the acts relat- 
ing to the jurisdiction and practice, and serve as a basis for future 
legislation, so that hereafter all amendments alike might refer to 
that act. 

It is only necessary to look over the supplement to the digest to 
see that a revision of the acts governing the District Courts is im- 
portant. There are so many supplements amending and adding to 
the orignal sections that the symmetry of the act is gone, and it is 
hard to find out what the law is, and with reference to the Newark 
courts it is still more difficult. But this is only a matter of con- 
venience. The question of the jurisdiction of the courts is, of 
course, of prime importance, and this seems to be left curiously in 
doubt by the present collection of statutes. The General District 
Court act was approved March 9, 1877, and the jurisdiction was one 
hundred dollars in one section and two hundred in another, (though 








- THE NEW JERSEY LAW JOURNAL. 


this was a clerical error,) and there was a proviso excepting actions 
for replevin, slander, assault, etc., and actions affecting the title to 
land. On March 12, of the same year, the jurisdiction of the 
justices of the peace was extended to two hundred dollars. On 
March 20. 1878, (P. L. 148,) the general act was amended, making 
the jurisdiction throughout two hundred dollars with the same ex- 
ception. The same day (P. L. 162,) the act was declared not to 
apply to the Newark courts, and their jurisdiction was extended to 
two hundred dollars and no exception was expressed, not even of 
cases in which the title to land came in question.* 

After this came the act of March 27, 1882, extending the juris- 
diction from two to three hundred dollars, and the exception in 
this act relates only to cases involving the titles toland. This con- 
tains no repealer of the act of 1878, and it may well be questioned 
whether, as to those courts at least that are governed by the general 
act, the jurisdiction over actions for slander, assault, etc., is not 
confined to cases within the extended jurisdiction. Actions of 
replevin are not brought in the district courts, because the replevin 
act says expressly that all writs of the replevin shall issue out of 
the Supreme Court, Circuit Court or Common Pleas. 

The present statutes leave the question of the territorial juris- 
diction outside of county in some doubt, especially with respect to 
appeals and the removal of tenants. See Supp. Rev., Dist. Courts, 
$$ 10, 205, 228. It does not appear clearly whether the act of Feb- 
ruary 9, 1886, (Supp. Rev. § 228,) is a repealer of the former sections 
or is only intended to extend them to the Newark courts. 

The first requisite of a revision of the statutes is to define the 
jurisdiction clearly, make it the same for all the district courts and 
not inconsistent with the statutes relating to the other courts. 

This being done, the work should consist chiefly in arranging 
and consolidating the old act of 1877 and its supplements, and 
making one harmonious and complete statute. There may be some 
changes which experience shows are obviously required, and these 
might be made, but it is better that the act should be really a revi- 
sion and consolidation of existing law and not an experiment in 
new legislation. It is important, however, as we said last March, 
(10 N. J. L. J. 99,) that the act should distinctly vest the authority 
to hear and determine causes in the court, and not the judge. It 
would seem that under the present statute, (see Supp. Rev., Dist. 
Courts, § 26,) the judge is vested with the authority of a justice of 
the peace, and that his judgments are personal judgments, and that 





* The Supreme Court was mistaken when it said in Field v. Silo, 44 N. J. L. (15 Vr.) 359, 
that the validity of this act is of no consequence because there is another act which extends 
the jurisdiction of all the District Courts to two hundred dollars, for that act applies only to 
tie courts in other cities and not to Newark. 











i ee A 


w 


SE OOS OS Oe SC —(‘( Dm 








SET-OFF IN A JUSTICE’S COURT. 9 


there is strictly no court remaining after the death or resignation 
of the judge. There have been special provisions made since for 
the disposition of the records, and for the judge of one court sit- 
ting in another, but it ought to be clearly settled that the court, as 
such, has the judicial authority and has permanent existence. 

E. Q. K. 





SET-OFF IN A JUSTICE’S COURT. 





It is curious that not until recently has there been any reported 
decision in this state on the question, whether if a defendant in a 
justice’s court has a claim against the plaintiff for a sum beyond 
the jurisdiction of the court, he is obliged to set it off against the 
plaintiff’s demand or be barred from a suit to recover so much of 
his own demand. The question arose and was decided by the Su- 
preme Court in Sipley, Admr. of Vaughn, v. Wass, 47 N. J. L. (18 
Vr.) 187. The court held that the defendant was not barred from 
bringing a new action for the whole amount of his claim if it ap- 
peared on the trial of that action that the balance due was more 
than one hundred dollars. The decision was based on section 24 of 
the Justices’ Court act, (Rev. 544,) which provides that ‘‘if any 
defendant neglect or refuse to deliver a copy of his or her account 
or state of demand against such plaintiff, he or she shall forever there- 
after be precluded from having or maintaining any action for such 
account or demand, or from setting off the same in any future suit ; 
provided always, that where the balance found to be due to such 
defendant exceeds the sum of one hundred dollars, then said de- 
fendant shall not be precluded from recovering his or her account 
or demand against such plaintiff in any court of record having 
cognizance of the same.”’ 

It was contended that the defendant must first file a set off, and 
that the balance must be found in the first action to exceed one 
hundred dollars before he can avail himself of this proviso, but 
the court held that this was not so, and that if the defendant had 
filed his set-off there was no statutory objection to his bringing a 
suit for the balance that was found to be due, and that the purpose 
of the proviso was to save his right in a case in which he has not 
filed his set-off and the balance does in fact exceed one hundred 
dollars. 

This decision answers another question that had not been decided 
before; namely, whether the defendant having a claim beyond the 
jurisdiction of the court can use it by way of set-off to defeat the 
plaintiff’s claim and then sue for the balance, and the result of this 
decision is that he may do so, but that if the balance due him is in 
fact more than one hundred dollars he is not obliged to use his 
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claim as a set-off, but may reserve it all for an action in a higher 
court. If he does use it, it would seem to follow that he may re- 
cover to the extent of one hundred dollars, and now even to two 
hundred dollars, over and above the amount found due the plaintiff, 
and then sue for the balance in a higher court or the same court 
according to the amount still remaining due. 

The same principles would apply, we suppose, to recoupment 
under the recent statute in regard to that form of cross action. 

There are several cases in our reports in regard to the duty of the 
defendant to set off his demand ina justice’s court, but it is curious, 
as we remarked at the beginning, that in none of them is the 
amount of the set-off beyond the jurisdiction of the court. There 
is not even a case in which the set-off itself was beyond the juris- 
diction, while the balance was within it. 

The first case is Righter v. Van Riper, 3 N. J. L. (2 Penn.) 714. 
In this both claims were within the jurisdiction, and the court held 
that the set-off must be pleaded or be barred in a justice’s court, 
as well asin the higher courts. So again, in Henry v. Millham, 
13 N. J. L. (1 Green) 266, both claims were within the jurisdiction, 
and Hornblower, C. J., said: ‘“‘If a defendant neglect to file his 
off-set, he is barred from bringing a suit for the same demand.”’ 
The same was true in Johnson v. Pennington, 15 N. J. L. (8 Green) 
188, and the court held, that the set-off must be claimed as such, 
or the right to recover it is barred and that it makes no difference 
which suit is pressed to judgment first. Schenck v. Schenck, 10 
N. J. L. (5 Halst.) 276, was a suit in the Supreme Court, but the 
Chief Justice, Ewing, referred to a New York case in a justice’s 
court, Douglass v. Hoag, 1 Johns. 283, and called attention to the 
difference between set-off that is compulsory, as in New Jersey, 
and in the justice’s court in New York, and set-off that is volun- 
tary, asin the higher courts of New York and under the English 
Statutes. 

The old case of Johnson v. Colbaugh, 11 N. J. L. (Coxe) 55, 
decides that the plaintiff may himself allow the defendant’s set-off 
and so bring his claim within the jurisdiction of the justice, and 
that the defendant is barred from suing afterwards, even though 
he refused to prove his set-off before the justice, and the justice 
allowed it against his will. E. Q. K. 
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THOMPSON v. THE PENN. R. R. CO. Ir 


JOHN B. THOMPSON v. THE PENNSYLVANIA RAILROAD COMPANY. 


[New Jersey Supreme Court, at the Camden Circuit. October Term, 1887. ] 


Railroad in a Street—WVuisance—Dam- 
ages—Rights ef Railroad Company and Abut- 
ting Landowner.—A railroad company hav- 
ing by legislative authority a right of way in 
a public street may use the street for running 
their trains of cars with engines propelled 
by steam, at a reasonable speed. They may 
use engines emitting as much smoke and 
making such noises as are necessary with the 
use of the best appliances, but they may not 
use the street thus acquired for drilling or 
storing cars, or for a terminal yard, or so as 
to impede travel, and annoy the inhabitants 
of abutting houses by noises, smells and 


for nuisance, the damages arising from the 
lawful use must be distinguished by the jury 
from the damages arising from the unlawful 
use. 

Damages arising or likely to arise after the 
commencement of the suit must not be con- 
sidered. 

The diminution of the saleable value of 
the land cannot be allowed, as if the nuis- 
ance were to be continued. 

Actual loss in rental value previous to the 
suit may be recovered, and also compensa* 
tion for bodily suffering up to that time. 

The fact of the conveyance of the prop- 





smoke for an unreasonable time, nor in an erty by the defendant to another, does not 


unreasonable manner, defeat his action, if it is shown that he con- 


For such lawful use of the stweets the com- tinued _ in possession and was entitled to re- 
pany is not liable to the landowner, but for ceive the rents. 
such unlawful use it is liable. In an action 

Mr. John W. Wartman, for plaintiff. 

Mr. Peter L. Voorhees, for defendant. 

CHARGE OF THE COURT. 

ScuppDER, J., charging the jury, said: 

The plaintiff's declaration and statement of the cause of action 
set forth, in substance, that he is the owner of two houses and lots 
on the southerly side of Bridge avenue, in Camden; by reason 
thereof, he is also the owner of the street to its middle, subject to 
the public easement and right of travel over it. The grievances of 
which he complains are, that the defendant, the railroad company, 
tortiously, unlawfully and wrongfully, uses and occupies this 
street in front of his land and houses, south of the middle thread of 
the street, and that the company has placed on the street three 
tracks, which it uses for railroad purposes, and they are used for 
running passenger and freight trains by locomotives to and from 
the terminal depots, yards and offices near the Delaware River. 
He also alleges that it passes one hundred trains daily over this 
road in front of his property, and that it uses this street or avenue 
in front of his land and dwelling for siding, standing and distribu- 
ting cars and making up trains. That the railroad company keeps 
cars on the tracks, loaded with coal, sheep, swine, cattle, horses 
and manure, thereby creating offensive noises and smells; that it 
uses these tracks for drilling and making up trains, and for exit 
and entrance to the depot; that the locomotive engines used by it 
throw off smoke, cinders, offensive fumes, etc., and that it makes 
great noises by the ringing of bells and the rattling of cars, etc. 
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These are in substance the grievances of which the plaintiff com- 
plains, and the statement of his cause of action. For these alleged 
grievances he claims damages. These damages he states to be the 
impairment of the enjoyment of his properties, and that he is de- 
prived of the full beneficial enjoyment of the same. This is a state- 
ment of general damages, no other claim for special damages being 
made. 

Under this statement of the cause of action we have proof in sub- 
stance, as follows: The existence and the running of the railroad 
on Bridge avenue is proved by evidence. It is also admitted and it 
is an uncontroverted fact in the case that the original survey and 
location were made as early as 1834. Two tracks have been laid 
since. These have been put down at different times; the second 
track about two years after the firstand the third track on January 
26, 1882, or about that time, which is the date of the resolution of 
council recognizing it. All are laid within one hundred feet, being 
the width allowed for the original survey. 

You will remember that Bridge avenue is said to have been dedi- 
cated and laid out originally one hundred feet in width, and these 
tracks are laid on it within that width. The original charter of the 
company allowed it to take land one hundred feet in width for the 
location of the said road, and the apparent location is within the 
amount of land which it could take under the original survey. 
The difference between it and other locations of railroads is this : 
that it is laid longitudinally upon an open avenue; this, however, 
may be done by legislative authority. 

It is also in evidence that the use as well as the location of these 
tracks is under legislative grant. Whatever power the legislature 
could give the company by charter it has, according to the proofs 
as presented here before us. In addition to this legislative author- 
ity, under the original charter, it has also, by resolution of the 
Common Council of the city of Camden, passed January 26, 1882, 
the right given to lay these three tracks, and to enclose the road by 
a fence. This resolution of council does not properly authorize the 
laying of the tracks; that it took from legislative authority, but it 
permits the laying of the tracks by virtue of the general control 
given to the council over the streets. It isa kind of police power 
for the protection of the public in using the streets and in putting 
proper guards at the crossings. 

As I have already said, this road is laid ona public highway; the 
three tracks are all within Bridge avenue, which has been opened 
and used by the public, according to the evidence, since 1830, be- 
fore the time when the road was surveyed and laid out. It is pre- 
sumed from the length of the time of user, that compensation was 
originally made. The survey and location of the first track on 
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Bridge avenue antedates the plaintiff's title, and if he be entitled 
to recover for the original taking of this land for railroad purposes 
he must show its value and his damages for such taking. The 
burden of proof.is on the plaintiff to show that compensation was 
never made, and that he succeeded by his title to that right. The 
proof upon this point utterly fails. There is nothing to show the 
value of this property and the damages at the time of the original 
taking, nor its value now. The question whether the plaintiff owns 
to the middle of the street is therefore not important for that pur- 
pose; he cannot recover damages for the original taking, if for no 
other reason, for the failure of his proof to show what those dam- 
ages were. The court and jury cannot guess at damages, even if 
the party may appear by his own showing to be entitled to them. 

The main question, however, in this case is the alleged abuse by 
the railroad of its franchise to operate a railroad upon this Bridge 
avenue. 

Our first inquiry will be, What may the defendant company 
lawfully do with their railroad on that street under their charter ? 
They may run trains of cars with engines propelled by steam at a 
reasonable speed, and if necessary to the proper use of these en- 
gines, they may emit smoke and dust and make noises incident to 
such use. These must be borne by others, for the reason that no 
railroad can be used without, to some extent, imposing these bur- 
dens upon others. They can transport passengers and freight 
along the line of their road from one terminus to another for the 
public accommodation and for their own profit. Their duties to 
others who are not customers on the road are also well defined. 
The company must use reasonable care in the exercise of their 
business not to injure others or their property. This duty they 
owe to the owners of the adjoining property as well as to those 
crossing their road. They must, in the exercise of their rights, 
use the best appliances generally known and used in railroading, 
and exercise reasonable care and skill in their use. These are 
mainly the duties imposed by law upon all railroad corporations in 
operating their roads under legislative sanction, and they are pro- 
tected by the law in the exercise of these rights as I have endeav- 
ored to define them. Thus much for what they may do. 

Next let us inquire what it may not do. It may not use the 
general lines of its road for drilling cars, storing cars, allowing 
them to stand on streets, to impede travel and to annoy the in- 
habitants of houses and others by smells, noises, fumes, dust, etc., 
for au unreasonable time and in an unreasonable manner. It 
may not use its tracks (as an inference from what I have said), 
for a part of its terminal yard; that is, the yard at its depot 
where it makes up its trains and dispatches them, and for the 
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drilling of its cars, and where they stand for the convenience of 
moving them from point to point. It may not use the general 
lines of its tracks for a terminal yard in such a way as to annoy 
and injure others or their property. 

The allegation in this case upon which we may say in sub- 
stance the claim is founded, is that the company does thus use 
these tracks in front of the plaintiff's lands; that it uses them 
unlawfully, that is beyond any legislative power that has been 
given to it, wherefore the plaintiff says he is damaged. Is the 
proof made of this allegation sufficient to charge the defendants 
with damages‘ Is the proof that the defendant company have 
thus exceeded its legal rights satisfactory to you? 

Tne Judge stated the evidence on this point and said: 

If you are satisfied from the evidence that the defendant has not 
transgressed its legal rights and did nothing unreasonable in the 
exercise of the business and managing the road, using it merely 
for temporary short stops outside of the terminal yard for the pur- 
pose of entrance or exit, without doing anything that is unreason- 
able or wrong, then of course, the defendant ought not to be 
mulcted in damage in this case because it is not a trespasser on 
Bridge avenue ; it is there by legislative authority in the exercise 
of a great public work requiring care and experience in managing, 
and often attended with difficulty. If, on the other hand, you are 
satisfied that the defendant does transgress, that it is negligent, 
or allows its cars to stand in the locality in question unreasonably 
long, loaded with offensive matter, throwing out dust and smoke, 
and drilling its locomotives along the line of road outside of the 
yard and thereby the plaintiff is injured, then of course, you should 
allow damages to the plaintiff for the injury which he thereby sus- 
tains. 

You must separate in your minds clearly and distinctly what 
the railroad company may lawfully do and what it may not do; 
and in this case the abuse of its rights and the excess of its author- 
ity are to be regarded by the jury, and for these alone they are to 
punished. If it is not guilty it should not be punished because it 
happens to bea railroad company. * * * Treat the defendant 
as if it was an individual, and this a case between man and man 
and not between a man on one side and a corporation on the other. 
* * * 

If you find for the plaintiff in this case, the measure of damages 
will be the next consideration. The allegations in the declaration, 
in broad terms, are not that any specific injury has been done, but 
that by the mismanagement of the road, as he alleges, the plaintiff 
is deprived of the full and beneficial enjoyment of his property. If 
he may recover, how long can he include in this claim—during 
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what time? I take it that he may recover during the continuance 
of the injury as shown by his evidence. 

If I understand the testimony, the allegation seems to be, and 
the proof is directed to this, that since the laying of the third 
track, the in-bound freight track, about January 18th, 1882, 
the plaintiff has suffered from the grievances of which he com- 
plains. That this third track, made necessary by the increase 
of business of the railroad, causes this piling up of trains and 
locomotives and drilling on the south side and nearer in front of 
his land ; from that, as far as I recall the evidence, the grievance 
seems to be stated at about January, 1882. This has continued ac- 
cording to the plaintiff's allegations and proof down to March 18th, 
1887, which is the beginning of this suit. We cannot take knowl- 
edge of what has happened since this suit begun. That may be 
the subject of another action. From the time the suit was begun, 
the claim for damage must cease. Therefore, the period covered 
by the allegations and by the proofs would be from about the first 
of the year, of January, 1882, to March 18, 1887, when this action 

yas begun, a period of about five years. 

What may the plaintiff recover if he may recover at all in this 
case? What will be the measure of damages if they are to be al- 
lowed? The allegation is that the plaintiff is suffering from the de- 
privation of the full and beneficial enjoyment of his property. He 
may not claim under this charge to recover for a depreciation of 
the salable value of the property, Why? Because the very day 
after the action is brought the defendant may abate the alleged 
nuisance. He ought not to be allowed for the full depreciation of 
his property, as if the nuisance were continued. It is in the de- 
fendant’s power to stop it, by removing the tracks and changing 
the terminal depot arrangements. As appears in the evidence 
it already had taken a number of tneir trains off to another 
junction and there had drilled and changed their cars. It can remedy 
this matter of complaint, and therefore, the plaintiff will not be en- 
titled to recover for the depreciation of his property as if the injury 
were irremediable. 

If the tracks are removed or rightfully used, he suffers nothing 
and has no legal grievance. If the plaintiff is allowed to recover, 
what then will be the true measure of damages? Undoubtedly, as 
he claims in the terms of the declaration, he may recover his actual 
loss in the rental value of the property during the period named, 
and the diminution of its productiveness during that time, and he 
may recover also for bodily suffering and annoyance ; if by the 
misuse of the road the house is filled with dust, noise and foul 
odors and all his family are made liable to sickness, discomfort or 
sleeplessness during the night, these are injuries to bodily comfort 
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for which the law will allow compensation to be given. You 
cannot measure it exactly, but you should use a wise discretion 
and judgment in atttempting it. This is the province of the jury 
in dealing with such cases. 

I will not go into the estimates which the witnesses have given. 
Some of the witnesses speak of the rentals of the property in ques- 
tion, and it will be necessary for you to recall (if you get into the 
question of damages,) what these estimates were. * * * Ihave 
charged you that in estimating damages you may include them as 
far back as about the first of 1882. the time when the third track 
was laid. In making this declaration, I have not lost sight of the 
fact that during a portion of that period this property had been 
conveyed by the plaintiff to one Joseph Derkeimer. It appears in 
evidence that the plaintiff did convey both of these properties to 
Derkheimer by two deeds, dated respectively March 19th, 1879, 
and that he continued under those conveyances to be the legal 
owner until July 29th, 1886. In dealing with legal titles, we must 
take legal conveyances to be evidence of title and ownership. But 
according to the plaintiff’s evidence, during that time, the period 
between March 19th, 1879, and July 29:h, 1886, he continued in the 
possession and in the enjoyment of this property as before. If that 
be so, then the loss, if any. would inure to him; it would be 
his loss and damage during that time, if he were in possession 
and entitled to all the renis, issues, profits, and enjoyment of 
that property, and therefore, 1 do not see that this change of 
title affects the question as to the period from which the damages 
shall be estimated and in determining what allowance if any 
should be made to the plaintiff. 

This is about the whole of this case, or as much as I feel that 
it is necessary to go over with you, and from it you may de- 
termine the main question, which lies at the root of all, whether 
the defendant is guilty of grievances and of committing the 
wrongs which are so strongly stated by the plaintiff in his de- 
claration. Or whether it has done nothing more than exercise 
its legitimate rights asa railroad company, upon that street, and 
the plaintiff has thereby been subjected to nothing more than 
the ordinary and unavoidable injuries that will result from the 
operation of railroads on our public streets. 

[The defendant excepted to all that part of the charge of the 
court in which it is stated in effect that the fact of the convey- 
ances made no difference in this matter, if it was shown that 
the plaintiff was entitled to receive the rents and issues of the 
property during the whole time that he did not have the title. 
Also to that part of the charge relating to the measure of 
damages, in the statement of the court to the effect, that the 
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plaintiff is entitled to the whole depreciation of the rental value of 
the property from the time the third track was laid in 1882, 
up to the time of the commencement of the trial. Exception is 
noted for defendant. | 





CHARGE TO GRAND JURY. 
(Essex Oyer and Terminer, December 6, 1887.) 
Inciting to Anarchy—Selling Liquor on Sunday— Disorderly 
Houses. 

DepuE, J., in charging the Grand Jury of Essex County, at the 
December term said: During the vacation preceding the present 
term, the Board or Excise of this city revoked the license of a 
saloon-keeper on the ground that at his place meetings were per- 
mitted which were unlawful and detrimental to the public peace. 
The keeper of the saloon was also arrested and held to answer 
before this court on the charge of keeping a disorderly house, in 
that, by reason of these meetings and the habitual violations of the 
law regulating the sale of intoxicating liquors and beverages, his 
house had become, in a legal sense, a disorderly house. An as- 
sembly of persons in which forcible resistance to the law is advocated, 
incited or encouraged, is an unlawful assembly, and a place in 
which such unlawful meetings are permitted so often, as in a legal 
sense to be regarded as habitual, isa disorderly house, and subjected 
to indictment as such. The legal definition of a disorderly house 
is a place where illegal practices are habitually carried on. 

With respect to the frequency and continuity of such violations 
of law as shall be sufficient to constitute the place where such 
illegal acts are done a disorderly house, the law provides no precise 
rule for determining such a question, nor is any particular mode of 
proof designated. Each complaint must be adjudged upon its own 
circumstances, and the evidence to establish the charge may be, as 
in other criminal cases, either direct or circumstantial. Nor is it 
necessary that these violations of law should be of the same char- 
acter or nature, nor that the acts done should each in itself be an 
indictable offence. 

By several statutes of this state the sale of vinous, spirituous or 
other intoxicating liquors, or fermented or malt liquors, in quanti- 
ties less than one quart, without a license, and the sale of such 
liquors in any quantity on Sunday, with or without a license, were 
made indictable offences. By other legislative provisions, the 
statutory provisions I have mentioned were withdrawn from opera- 
tion in cities such as Orange and Newark, which have ordinances 
providing for the punishment of such offences. But it is settled 
by the decision of the highest courts of this state that the with- 
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drawal of these specific offences from the cognizance of the grand 
jury does not interdict indictments for the common law offence of 
keeping a disorderly house, and by force of judicial decisions in 
this state, a place comes within the category ofa disorderly house 
by reason of the habitual violations of law, although such habitual 
violations vf the law are simply infractions of the laws regulating 
the sale of liquor, and though indictments will not lie for the 
specific acts of selling. Whether an act is illegal, and what con- 
stitutes a disorderly house, is a question of law to be settled by the 
court: but it must be left to the jury to settle, as a question of 
fact, whether satisfactory evidence is produced to show that the 
defendant is guilty of habitually permitting infractions of the law 
upon his premises. 

Mr. Justice Vansyckel in delivering the opinion in the Supreme 
Court, in speaking of the character and condition of the evidence 
which would be sufficient to justify a conviction under such an 
indictment, uses this language: ‘‘It is impossible to establish any 
inflexible standard by which the evidence which should satisfy a 
jury in such cases shall be measured, or to specify how many 
repetitions of the illegal sales shall be necessary to create the pro- 
hibited nuisance. Each case must be adjudged according to its 
own circumstances. If a man who had no bar fitted up and no 
provision made for supplying all who apply, and no accommoda- 
tions inviting the public, should sell liquor on a single Sunday, 
there would be an absence of circumstances to lead a jury to infer 
that he was engaged in the buisness of carrying on an illegal traffic. 
On the contrary, if his premises are specially adapted to and fur- 
nished for the pursuit of an unlawful business, and persons who 
apply are generally admitted to enter his premises on Sunday, 
then the further proof that there are repetitions of the sale of 
spirituous or malt liquors on that single Sunday would constitute 
a state of facts from which a jury would be justified in finding that 
the keeper of sucha house was guilty of the common practice 
of violating the law. All the circumstances surrounding the 
case may be considered, and in order to establish the vicious 
character of the house, it is competent to show that the de- 
fendant, within a reasonable time next before the time laid in 

the indictment, as well as within theetime laid in the indictment, 
| permitted the alleged unlawful acts to be committed in bis house. 
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JAMES POWERS v. JAMES PERCY. 


[Essex Common Pleas. December 9, 1887. ] 
Evidence— Witness— Disability because of Unbelief. 

This was an appeal from the judgment of a Justice of the Peace 
for $35.09 in favor of the plaintiff, Powers. On the trial of the ap- 
peal only such witnesses could be sworn as had testified in the 
court below. The plaintiff was called in his own behalf and proved 
the account, and the plaintiff rested. 

Mr. J. A. Beecher, counsel for Percy, opened in his behalf and 
said that the defense was that the work was done for Harmon & 
Wilcox, for whom Percy was agent, and that, therefore, the latter 
was not liable. 

Percy was called as a witness in his own behalf, and when he 
was about to be sworn, Mr. Ludlow McCarter, counsel for Powers, 
objected to Percy’s being sworn on the ground that the latter did 
not believe ina Supreme Being or in a system of future rewards 
and punishments. He insisted on Percy’s being first examined as 
to his competency as a witness. Mr. Beecher objected to any 
questions being put to the witness as to whether or not he believed 
that there is a God, on the ground that proof of the disbelief in God 
on the part of the witness could not be established by his own evi- 
dence, but must be given by others. The Court overrnled the ob- 
jection and Mr. Beecher took an exception. Judge Kirkpatrick 
then put the following questions to Mr. Percy: 

‘*Do you believe in a future state of rewards ana punishments ?”’ 

Percy—‘‘ It is a matter of hearsay. I can’t swear to it.”’ 

Judge Kirkpatrick—‘‘ Do you disbelieve in a future state of re- 
wards and punishments ?”’ 

Percy—‘‘ No sir.”’ 

Judge Kirkpatrick—‘* What do you believe will be the result of 
a false oath ?”’ 

Percy—*‘ I think you have laws which will punish me if I swear 
falsely ; further than that I cannot honestly go. I believe that the 
punishment which the law prescribes is the only punishment I 
would receive for false swearing. I believe ina Supreme Being. 
I know nothing of a future state, except from hearsay.”’ 

The Court heard argument by the counsel as to the competency 
of Mr. Percy as a witness in his own behalf and ruled he was 
incompetent as a witness, and he was not permitted to testify. 
There being no other testimony to offer in favor of the defendant, 
the Court affirmed the judgment of Justice Hall, and gave judg- 
ment for the plaintiff in the sum of $35.09. 


NotEe.—There seems to be some difference of opinion as to whether it is proper to exam. 
ine the witness himself in regard to his belief, so far as it effects his competency as a witness. 
Prof. Greenleaf says, ‘‘ The ordinary mode of showing this, (the religious belief of the 
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witness, ) is by evidence of his declarations previously made to others ; the person himself not 
being interrogated.” Citing the opinion of Wood, J : 1 Wilcox (10 Ohio,) 126, and Prof. 
Greenleaf says, in a note, (which is all in quotation marks,) the witness himself is never 
questioned in modern practice as to his religious belief; though formerly it was otherwise, (1 
Swift’s Dig. 739; 5 Mason 19; 4 American Jurist 79, note.) It is not allowed even after he 
has been sworn, (The Queen’s case, 2 B. & B. 284.) Not because it is a question tending to 
disgrace him, but because it would be a scrutiny into the state of his faith and conscience, 
foreign to the spirit of our institutions.” 

Mr. Best, on the other hand, says, that the proper and regular mode of procedure is by 
examining the witness himself, citing Ph. & Am. Ev. 12; Rosc. Crim. Ev. 127, (4th Ed.,) 
and The Queen's case, 2 B. & B 284. There is no doubt that this case supports this latter 
view, rather than the other, for it was assumed that the witness might be interrogated as to 
the binding force of his oath, and the only question was as to the time of asking, and as to 
what more might be asked. 

Taylor says: ‘*One mode, and perhaps the least objectionable mode of proving that a 
witness is incompetent to take an oath, on the ground of want of religious belief is, bv fur- 
nishing evidence of his atheistical declarations previously made to others; but the witness 
may himself be interrogated upon the subject, either before he is sworn at all or after he has 
been sworn upon the votre aire; or even, as it would seem, after having been sworn in the 
cause, citing R v. Taylor, Peake 11, The Queen’s case «di supra 2 Taylor Ev. § 1385. Mr. 
Christian on the other hand suggests objections to examining the witnesses, 3 Christian’s 
Blackstone 369, note 14. 

In Den. v. Van Cleve, 5 N. J. L., (2 South §89-654,) there was an objection made that the 
court had admitted a witness without interrogating her as to her knowledge of the obliga- 
tion of an oath. Kirkpatrick, C. J.. said, that to be a witness was a personal privilege and 
one of the distinguishing rights of a free citizen, and a right not to be taken away without 
good cause. He said that one of the objections to the competency of a witness was ‘* want 
of re!igious belief, as in the case of those who do not believe in the being, perfections and 
providence of God, nor in a state of rewards and punishments, where he that beareth false 
witness and so taketh the name of his God in vain shall not be held guiltless.” The ques- 
tion he said, must be tried by the judge, and as to the mode of this trial, he had not been able 
to find anything very satisfactory upon it, but he thought that in the case of objection for unbe 
lief, the trial must be by witnesses and not by inspection and a/iunude, and not by the exami- 
nation of the witness, for he cannot be admitted to impeach his owa absolute rights and still 
less, can he be examined on oath, for the very objection is, that he has not such knowledge 

” 


of the nature of an oath as to make it in any way obligatory upon him These remarks of 





the learned chief justice were not upon the precise question before him, and we have now 
come to regard the being a witness as a duty, rather than as a privilege or the distinguishing 
mark of a free citizen. 

‘*In the case of the Commonwealth v. Smith, 2 Gray, Mass 516, Chief Justice Shaw, 
delivering the opinion of the court, said: ‘ The want of such religious belief must be estab- 
lished by other means than the examination of the witness on the stand. He is not to be 
questioned as to his religious belief, nor required to divulge his opinion upon that subject in 
answer to questions put to him while under examination. If he is to be set aside for want 
of such religious belief, the fact is to be shown by other witnesses, and by evidence of his 
previously expressed opinions voluntarily made known to others.’ ”” See also Smith v. Cof- 
fin, 18 Me. 157. 

Whatever may be the better opinion as to how the fact of the witnesses’ disbelief is to be 
proved, there can be little doubt that if, as in the present Case, the witness answers a ques- 
tion of the judge and avows his disbelief, the court cannot ignore his answer and must ex- 
clude him on the strength of it. ‘The privilege of the witness, if any, is only in refusing to 
answer, if the answer must be such as to prejudice him. 

Next, as to the form of the question put to the witness in this case. It is a very common 
form of question in this connection whether the witness believes in a future state of rewards 
and punishments. 1 Stark. Ev. 122; 11 Peake, N. P. 11; Jackson v. Gradley, 18 Johns. 98» 
and cases cited, but it was held in Brock v Mulligan, 10 Ohio 121, that one who believes in 
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God and his moral government in this life and in the moral obligation of an oath is compe- 
tent, even though he do not believe in a future state of rewards and punishments. 

It is not admissible to enquire particularly into a witness’s religious belief, and the objeet 
of the exclusion is no longer as it once was, to punish the witness for his false belief, but 
that the court may enquire whether the belief of the witness is such that his conscience would 
be bound by the sanction of an oath. It was held in Omychund v. Barker, 1 Atk. 21; 
1 Smith’s L. Cas. 381, that if a witness is nota Christian and cannot take an oath on the book 
of the Gospels, some other form of oath that is binding upon his conscience may be adminis- 
tered. It wassaid in that case that ‘‘ the substance of an oath is the same in all cases, namely: 
the invocation of Supreme Power to attest the veracity o! a statement made by a party, 
acknowledging his readiness to avenge falsehood and in some cases invoking that vengeance. 
Consequently, that the mode of swearing is not the material part of the oath and ought to be 
adjusted to suit the conscience of the witness” In citing that case Mr. Best says: “* They, 
however agreed that infidels who do not believe in a God or a state of rewards and punish- 
ments cannot be admitted as witnesses; and although from the language in that case, and in 
other books it night be supposed that a belief on the part of the witness in a future state of 
rewards and punishments is required, the better opinion is that belief in an Avenger of 
Falsehood generally is the only thing needful; the time and place of punishment being mere 
matter of circumstance. Best on Ev. $$134-5-6. 

In Donnelly v. State, 26 N. J. L. {4 Dutch) 463-504, Chief Justice Green speaking of the 
competency of dying declarations said, that this evidence was open to the same objection 
and must be dealt with on the same principles as the evidence of a living witness, and that 
defect of religious belief is never presumed. The burden is on the party objecting to the 
witness to prove that he is not a believer. ‘‘ The presumption of law is in favor of the com- 
petency of the witness until the contrary is proved.” Citing 1 Greenl. Ev. 370. 

The judge below had charged the jury, that if Moses had no belief in God and in a future 
state of rewards and punishments they should disregard his dying declarations, but that they 
must be satisfied by the evidence that such was the fact. 

The chief justice said, that the judge had correctly stated the law in regard to the compe- 
tency of the evidence, bnt that he was wrong in telling the jury that if they were satisfied 
they must disregard the evidence. The question of the competency was not for the jury at all. 

In Muller v Muller, 2 N. J. Eq. (1 Green Ch.) 139-142. Chancellor Pennington, speak- 
ing of the competency of a witness said, ‘* I do not find that he ever denied the existence of 
a God, or a future state of rewards and punishments,” 

The expressions by the courts in New Jersey in regard to a future state of rewards and 
punishments cannot be taken as direct adjudications that the witness must believe that the 
punishment will be inflicted in a future state. 

It cannot be said that they are inconsistent with the conclusion of Judge Taylor, 
Taylor’s Ev. $1249, that the belief required ‘* seems, as at present understood, to be a belief 
in the existence of God, and in the fact that Divine punishment will be the certain conse- 
quence of perjury. It matters not whether the witness believes that the punishment will be 
in this world or in the next. It is enough if he has the religious sense of accountability to 
the Omniscient Being, who is invoked by anoath.” Citing Omychund v. Barker, Willes 53g- 
545; 1 Ak. 21; 1 Smith’s L. Cas. 381; Butts v Swartwood, 2 Cowen 431; People v Matteson, 
2 Cowen, 433, 573 ; Wakefield v. Ross, 5 Mason 18; g Dane Abr. 317. ED. 


IN THE MATTER OF REPORTS NOS. 11 AND 12 OF THE TAX ADJUSTMENT 
COMMISSION OF THE CITY OF NEWARK. 


(Essex Circuit Court. Dec. 24, 1887.) 
Personal Taxes—Lien of as against Mortgages—Foreclosure— 
Parties. 
(From the Newark Sunday Call.) 
Both of these reports were confirmed, subject, however, to 
review by a number of land owners who desired further time to 
examine the matter. They were given ten days for this purpose. 
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Before the confirmation was made the commissioners corrected 
their assessments in one or two instances, and in one matter brought 
before the court on motion of the city counsel, a very important 
ruling was made by Judge Depue. In one case the commissioners 
had included the taxes assessed on personal property against the 
owner of the property, which was, at the time the tax was 
levied, subject to a mortgage; afterward the mortgage had been 
foreclosed, and the present owner, the former mortgagee, purchased 
the property at the mortgage sale for the amount of his claim. 
The city counsel suggested that the commissioners should deduct 
from the amount of their assessment the personal tax assessed 
against the former owner, on the authority of the case of Macknet 
v. The City of Newark. The judge rules, however, that the 
property was still subject to the assessment so made, and that the 
report of the commissioners was correct. 

He said that the interpretation given to the opinion of the court 
in the case of Macknet v. the City was not correct, that under the 
city charter of Newark the taxes assessed against personalty are a 
lien upon the the tax-payer’s realestate, and that where the pro- 
perty of the tax-payer upon which such a lien exists is, subject toa 
prior mortgage, in order to relieve the property from the subsequent 
lien, it is necessary in foreclosing the mortgage to make the city a 
party to the suit, and so foreclose the city’s lien. The lien of the 
city for personal taxes is not, he said, like the lien on real estate 
for the taxes assessed against it, a first lien as against prior mort- 
gages, but that a second lien could not be cut off by a foreclosure of 
the first, without making the city a party to the suit, thus giving 
it the rizht to redeem. 

We understand it has been the uniform pratice since the case of 
Macknet v. the City, on application by a purchaser under a mort- 
gage foreclosure sale, to deduct from the amount of taxes due the 
personal tax assessed against the former owner, although the city 
had not been made a party to the foreclosure suit. This the judge 
holds to be wrong. Inasmuch as it is now settled that these per- 
sonal taxes are a lien upon real estate, it would seem to be necessary 
in making a search for taxes at the city hall that the amount 
assessed against the owner’s personal property unpaid should also 
be returned. This is not now the practice. 

Nore.—It is evident that personal taxes would have to be considered separately by the 
commissioners, for even after the foreclosure they are still subject to the mortgage debt, and 
the city could not sell the land under these free of the mortgage debt as they can under the 


taxes on real estate. The lien of the city under the personal taxes could still be cut off by a 
Ep. 


strict foreclosure. 
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HENRY FENNIMORE v. RICHARD E. BROWN. 


(Burlington County Circuit Court. December Term 1887.) 


Discovery—Return of Execution—Pro- 
fesional Services—Before a receiver will be 
appointed in aid of an executor, it must ap- 
pear that the execution has been returned 


others and that the sale has been indefinitely 
adjourned. 

A receiver will not be appointed to collect 
moneys due to a physician for his professional 





unsatisfied. It is not enough that the services. They are included in the statutory 
property levied on has been claimed by exception of “labor or personal services.” 

On motion to appoint receiver, ete. 

Mr. Barrows, for plaintiff. 

C. EH. Henderson, for defendant. 

PARKER J: On the 19th day of January, 1887, a petition signed 
and verified by Henry Fennimore, the above named plaintiff, was 
presented to the judge of the circuit court, of the county of Burling- 
ton, setting forth, that on the 30th day of January, A. D. 1886, he 
recovered against Richard E. Brown, the above named defendant, 
a judgment in the said circuit court, for the sum of $353.28 damages 
and costs, and that he had caused to be issued thereon a writ of 
jieri facias de bonis et terris, and caused the same to be delivered 
to the sheriff of said county, and that said sheriff had duly returned 
said writ, ‘‘that he could find neither goods or chattels nor real 
estate, whereof to make the said moneys or any part thereof ;”’ 
and that there remained due to the petitioner the whole amount of 
said judgment besides interest ; and also that he believed the said 
Richard E. Brown had property, and money and things, in action 
due tohim, and held in trust for him, where the trust had been 
created by, or the fund held in trust had proceeded from, himself, 
over and above such property as is reserved by law, to an amount 
exceeding fifty dollars. The petitioner prayed the circuit court, to 
make an order requiring the said Richard E. Brown to appear and 
make discovery on oath, concerning his property and things in 
action, before a commissioner of the supreme court. 

The petitionas presented being in due form and verified by the 
oath of the petitioner, the judge of the circuit court made an order 
requiring said Richard E. Brown to appear and make discovery, 
on oath, concerning his property and things in action, before Char- 
les E. Merritt, Esq., a supreme court commissioner, at a time and 
place named in said order. 

The examination of said defendant and of witnesses, has been 
taken by the commissioner in pursuance of said order, and the 
commissioner has certified the same to the judge of the said circuit 
court. A motion is now made for the appointment of a receiver of 
the property in action belonging to, or due to, or held in trust for 
said debtor at the time of the issuing said execution or at any 
time afterwards. 
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After a careful examination of the evidence certified to me by the 
commissioner, I find, among other facts, that the petition did not 
state truly an important jurisdictional fact. It appears from the 
testimony that the sheriff of the county of Burlington, upon the 
delivery of said execution to him, proceeded to levy on certain 
goods and chattels, as the property of said defendant, and to 
advertise the same for sale. It also appears, that claims in due 
form, for nearly all the property, were made and served on the 
sheriff, and that thereupon he adjourned the sale. The claims 
were never tried, nor was the property sold by the sheriff. 

It also appears, that the sheriff did not return said execution, 
“That he could find neither goods nor chattels nor real estate 
whereof to make the said moneys, orany part thereof,”’ as is stated in 
said petition, and in fact that the sheriff never madeany return 
whatever to said execution. 

This omission is fatal to the application fora receiver. The act 
passed to anthorize and aid discovery, contemplates a return by the 
sheriff of the execution. The 24th section of the act respecting 
executions, (Revision p. 393) expressly requires that the petitioner 
shall, among other things, state in his petition, the return made 
by the sheriff on the execution, to obtain an order for the examina- 
tion of the debtor or other witnesses, in aid of discovery. I think 
it clear that, if it appear by the examination and evidence taken 
under the order, that the sheriff never made a return of the execu- 
tion, and that the allegation in the petition that the sheriff had 
made a return be untrue, the court has no authority to proceed to 
appoint a receiver. 

But supposing the court would have such power and authority, 
notwithstanding the execution had not been returned by the sheriff, 
does the evidence show that this is a case where a receiver should 
be appointed? Upon acareful reading of the testimony, Ido not 
find that the debtor in this case, at the time of the issning of said 
execution, nor since, had any property or things in action belong- 
ing or due to him, or held in trust for him, as aforesaid, to the 
value of fifty dollars, over and above what is exempted by law. 
The statute does not anthorize the appointment of a receiver under 
supplementary proceedings, unless it appear that the debtor has 
some property not exempt by law, outside of that levied upon by 
the execution which has been issued against him, or something in 
action, or held in trust for him as aforesaid. 

In this case, the debtor was, at the time of the issuing of said 
execution, and still is, a practicing physician, and has books of ac- 
count in which he has charged his patients for attending them asa 
physician. It is claimed that a receiver should be appointed for 
the purpose of taking charge of those books, and collecting the 
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money due to the debtor from those whom he has attended pro- 
fessionally. The debtor contended that such accounts are exempt, 
by the law under which these proceeding were instituted. The 
statute specially excepts, all moneys owing to the debtor for his 
labor or personal services. By adding after the word, ‘‘labor’’ the 
words, ‘‘or personal services,” the legislature intended, not only to 
except the result of mere manual labor, but also of professional 
services, such as form the charges in this book. It was intended 
that not only the earnings of the day laborer should be saved to 
him, but also that the fruits of personal services not manual: 
necessary to the debtor for the support of himself and his family, 
should be saved from the grasp of the creditor, to the end that the 
debtor might continue his professional services to gain his daily 
bread and give food to his wife and children. A contrary decision 
would lead to abject poverty and suffering for the necessaries of 
life by many families. 

It has beeen held in New York and other states, that the fruits 
of personal services, such as were rendered in this case, in supple- 
mental proceedings, are saved from the receiver, and I am not 
aware of a decision anywhere to the contrary. 

The court refuses to appoint a receiver in this case, and orders 
the petition dismissed, with costs. 


LOUIS W. FINGER »v. JACOB H. HAHN. 

(Essex Circuit Court.) 
Pleading—Practice—Special Demurrer—Motion to strike out 
declaration. 

DeEpPuE, J.: The defendant moves to strike cut the first and second 
counts of this declaration on these grounds: The first is that a mate 
rial and traversable fact is alleged therein without a venue at common 
law. This fault could only be taken advantage of by special demurrer. 
Section 139 of the practice act enacts that no pleading shall be 
deemed insufficient for any defect which could heretofore be ob- 
jected to only on special demurrer. That governs the motion unless 
it comes under Section 132, which provides that the court shall 
have power to strike out any pleading which is irregular or defec- 
tive. It was not the intention of the legislature, nor has it been 
the practice at the circuits that merely formal defects in pleadings 
should render them‘liable to be stricken out. The refusal of such 
a motion is in the discretion of the court, and the modern tendency 
is to discourage the raising of purely technical objections. I do 
not think that the count should be stricken out on that ground. 

The second ground is that the defendant’s covenant is alleged by 
way of recital. The declaration states that the defendant executed 
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a certain instrument wherein he convenanted. The defendant 
claims that it should have been ‘‘and thereby convenanted.”’ 

The third objection is that the agreement being in restraint of 
trade, a consideration must be averred, and that it is averred in this 
form ‘‘and that the defendant in consideration of said purchase 
executed a certain agreement, etc’? when it should have been to the 
effect that the defendant covenanted in consideration of the pur- 
chase, not that he executed the agreement in consideration of 
the purchase. Both these objections, if valid, come under the same 
rule as the first. Motion denied. 


THE INHABITANTS OF THE TOWNSHIP OF NEW BARBADOES ». JOHN C. VAN HORN. 
(Bergen Circuit Court, decided December 13, 1887.) 
Fees of Township Collector of Taxes. 

Mr.Wm. M. Johnson and Mr. C. W. Berdan for the plaintiff. 

Mr. A. D. Campbell for the defendant. 

Dixon, J.: I find that Mr. Van Horn received from the plaintiff 
for receiving the district school tax for the year 1882, $71.51; for 
the district school tax for the year 1883, $70.02; for the year 1884, 
$71.83; for the year 1885, $88.42; for the year 1886, $96.97; mak- 
ing a total of $398.75 which was three-fourths of one per cent. upon 
the district school taxes so received, and that in addition to that, 
he received for the collection of the same district school taxes five 
cents for each name upon the duplicate for each year. That in 
view of the fact that the act of April 8, 1875, giving the five cents 
for each name for collecting district school taxes is a supplement to 
the school law, and in view of the fact, that the collecting of district 
school taxes is the same thing as receiving district school taxes, and 
in view of the fact that this snpplement of April 8, 1875, declares 
that the collector shall receive five cents and no more, for collecting 
district school taxes, I come to the conclusion that the receipt by 
him of the three-fourths of one per cent. on these sums is forbidden 
by the act of April 8, 1875, and is unlawful, and that the plaintiff 
do recover from the defendant the sum of $398.75, with interest 
from the commencement of the suit, namely, the 28th day of July 
last. I also find that these several sums, aggregating $398.75 were 
not retained by Mr. Van Horn out of the school moneys but were 
actually paid to him out of township money on his claiming that 
he was entitled to three-fourths of one per cent. on these sums. 





SODEN v. DEGENER. 
(Essex Circuit Court.) 


Matter of Practice. 


Hon. F. EF. Bradner for the plaintiff. 
Mr. Frederick Frelinghuysen for the defendant. 
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The plaintiff demurred to defendant’s plea and Corrt over-ruled 


demurrer May 8, 1886. 


No judgment was entered on demurrer. 
December 6, 1887, plaintiff applied fur leave to file replication 


and order on defendant to plead. 


DepuE, J. said, an order to plead is not necessary; you may file 
areplication and notify defendant’s attorney that you have done so. 


SUPREME COURT OF NEW JERSEY, 


JOHNSON »v. CARMAN. 
(Delivered July 14, 1887,) 


Waste— Use of Mines—Preservation of 
Property Pending Ejectment.—Taking ore 
from a mine is the ordinary use of the prop- 
erty and not wasted, and will not be stayed 
pending ejectment. 

Section 286 of the practice act does not 


amplify the the power of the court in regu- 
lating the possession of property during the 
pendency of ejectments. 

If the court has any power it is only to 
prevent abuse of the property, not the use 
of it. 





On motion fora rule to stay waste, pending an action of ejectment 
relating to a mine. 

BEas-ey, C. J. expressed his conclusions in writing as follows : 
I have come to the conclusion that the rule to stay waste ought not 
to be granted. 

The affidavits do not disclose a case of waste. It merely appears 
from them that the defendant is taking out ore from an open mine, 
and is about to remove such ore from the premises, This I con- 
sider the ordinary use of the property. In principle it is identical 
with the case in 2 South 552, (Den v. Kenney, 5 N. J. L. 552), in 
which it appeared the defendant was cutting tember for the use of 
a furnace on the premises in question. I have not been able to 
find a single case where a party in possession claiming title has 
ever been prevented by an order of Court on the inception or dur- 
ing the progress of a possessory action from the ordinary use of 
the property. 

Nor do I think that the statute, Nix. Dig. 676. §84, (Rev. 893, 
§286), has at all amplified the power of the Court in regulating 
the possession during the pendency of ejectments.. As far as re- 
lates to that action the act is merely declaratory of the ancient 
practice. The power given by that clause to preserve goods and 
chattels while the controversy exists cannot help the present 
motion, as this is not an action in which the title to them comes 
in question. 

Had I come to the conclusion, however, that the statute above 
referred to conferred an unlimited authority over the possession 
of real estate pendente lite, I could not have granted the present 
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motion. The law presumes the party in possession is rightfully 
so—the mere institution of a suit does not displace such presump- 
tion ; and I think therefore that under such circumstances all that 
a court of law or equity would be justified in requiring would be 
that the property should not be abused until the title should be 
tried—the use of open mines, as before stated, is not an abuse of 
real estate. See Coke Lit. 53 b. 5 Co. 12. 


OEHME v. RUCKLEHAUS. 
(November Term, 1887.) 

This court has no power under section 286 Application to the court to appoint a re 
of the practice act, to appoint a receiverto ceiver to take charge of rents, pending an 
take charge of the rents of the premises, action of ejectment, denied. 
pending an action of ejectment. 

Argued before Depue, Van Syckel and Magie, J. J. 

The ground for the motion is stated by the court. 

Mr. Cortlandt Parker for plaintiff. 

Mr. Joseph Coult for defendant. 

VAN SyckeEL, J., delivered the opinion of the court : 

The question in this case arises upon an application to appoint a 
receiver to take charge of the rents of land, pending an action of 
ejectment. 

The motion is based upon the two hundred and eighty-sixth sec- 
tion of the practice act, (Rev. 893), which provides that in any 
action in which the right to real estate or to goods and chattels is 
in controversy, the court or any judge thereof may make an 
order for the protection of the property in controversy from waste, 
destruction or removal from the jurisdiction of the court, upon 
satisfactory proof being made of the necessity for such order, and 
to enforce such order by an attachment for contempt. 

The words of this statute, which apply to real estate, are those 
which authorize its protection from waste or destruction. The 
words *‘ removal beyond the jurisdiction of the court”’ cannot apply 
to land. No authority has been cited, and none is known to the 
court which holds that the appropriation of the rents of real 
estate is within the meaning of the words waste or destruction 
of real estate. 

_ The law courts exercised the right to prohibit waste in ejectment 
suits before the passage of this statute, but the right of a law 
court to take charge of the real estate in controversey, through the 
intervention of a receiver has never been recognized in our practice. 
It would of necessity imply the right to exercise equitable powers 
which do not inherein the common Jaw courts, and which, in my 
judgement, the legislation referred to has not bestowed. The 
motion must be denied, but without costs. 
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NOTES OF RULINGS AT THE VICE-CHANCELLOR’S 
CHAMBERS. 





[BEFORE VAN FLEET, VICE-CHANCELLOR, DECEMBER, 1887. | 
VAN PELT v. VAN PELT. 
Solicitor of record necessary before Counsel from out of the 
State can be heard. 


In this case an application was made to the Chancellor to allow 
Mr.———, a New York attorney, the privilege of appearing in the 
cause. It appearing that there was no solicitor of record, the Court 
refused the application. The Chancellor said, however, that the 
only objection to counsel appearing in the cause was that there was 
no solicitor of record, and, as soon as this could be provided 
counsel would be heard. 





SHEPARD v. SHEPARD. 
Practice—Newly discovered Evidence. 

Application for a rehearing, on the ground of newly discovered 
evidence, instead of motion to dismiss old suit. 

The VicE-CHANCELLOR in granting the order for a rehearing said, 
that he did so only on the ground of newly discovered evidence 
that he preferred to reopen the case, rather than begin a new suit 
because it would lessen the expense of the parties concerned. 





SULLY v. WALDMAN. 
Practice—Rehearing. 

On motion to dismiss bill with costs. On the argument of this 
motion it appeared that the bill was filed two years ago, and that 
the complainant had failed to bring the case toa conclusion, because 
of his absence from the State. 

The Vick-CHANCELLOR refusing to grant the order dismissing 
the bill, said, ‘‘ It is complainant’s business to be present and prose- 
cute his suit toa conclusion. Unless the testimony he taken and the 
case closed within thirty days I will dismiss the bill with costs.”’ 








OBITUARY. finished the work of the week. Only a few 
days before he had sent us copies of three 
SUDDEN DEATH OF JUDGE PARKER opinions he had just delivered, and asked 


The Hon, Joel Parker, Justice of the that letters should be addressed to him at 
Supreme Conat, died suddenly of paralysison Burlington, instead of Freehold. 
Monday, January 2d, in the house of a rela- The news of his death came as a sudden 
tive in Philadelphia. The first stroke of shock and has brought a sense of personal 
paralysis came on Saturday. Hehad just loss to members of the Bar, both old and 
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His mild 
ness of manner and warmth of heart pro- 


young, in all parts of the State 


duced a feeling of personal friendship 


between him and the bar. His honesty and 
simplicity of character won their affection, 
while they honored him for his many and 
various sevices to the State during a long 
period of puolic life, in the Legislature, as 
public prosecutor, as governor, as attorney- 
general, and on the Supreme Bench. 

Judge Parker was the son of Charles Par- 
ker, of Freehold, where his ancestors had 
Joel Parker 


was born there on November 24, 1816. His 


lived for several generations. 


father removed with his family to Trenton 
in 1821. 
terwards at 


Joel went to school there and af- 


Lawrenceville, and entered 
Princeton College in 1836, and was gradu- 
ated in 1839. 


W. Green, and being admitted to practice as 


He studied law with Henry 


an attorney in 1842 he went to Freehold, 
In 1843 he 
married Maria M., the eldest daughter of 


where he has lived ever since. 


Samuel R. Gummere, of Burlington, and a 
In 1847 he 
was elected a member of the Assembly, and 


sister of Mr. Barker Gummere. 


at the end of his term he was appointed 


prosecutor of the pleas for Monmouth 
county and held the office five years. 

His most distinguished service to the 
State was rendered as Governor during the 
war. He was elected in 1862, and it was 
owing largely to his zeal and energy and sys. 
tematic methods that New Jersey was en- 
abled to send out so promptly and so well 
equipped her 80,000 Volunteers to the war 
for the Union. At the end of his term he 
resumed his practice in Freehold, and in 
1871 he was again nominated for Governor 
At the end of 


his second term he was appointed Attorney- 


by acclamation and elected. 


General by his successor, Governor Bedle, 
but soon after resigned and returned again 
to private practice. After this he was twice 
complimented by the vote of the New Jersey 
delegation to the Democratic Convention for 
the nomination of the President of the 
United States. 
an Associate Justice of the Supreme Court 
of New Jersey, and from that time until the 
day of his death he worked faithfully and 


well in the duties of his office. 


In 1882 he was appointed 


He was a 
painstaking’ and conscientious judge. He 


was not profound nor subtle nor given to 
curious learning, and his opinions rarely cone 
sisted of essays on a legal topic suggested by 
the case in hand, but he was well versed in 
the law and applied it in a sensible and ju- 
dicious manner to the case in hand. He 
was especially familiar with the law of real 
estate, and was often called upon to deliver 
the opinion of the court in cases to which it 
applied. Hewas much liked by the bar and 
the people as a trial judge at the circuit and 
took great pains with his charges and opin- 
ions there. He tried the important case 
involving the public and private rights in the 
Fisheries in the Delaware and many inter- 
esting criminal cases. His opinions in some 
of these and other cases at the circuit may 
the various volumes of this 
JOURNAL and there are several yet to be pub- 


lished, 


be found in 


In person he was large and heavy. His 
He in- 
spired confidence by his impartiality and 


manner was dignified and kindly. 
honesty. The people of his own county 
looked to him as their leader and counsellor, 
and the people of the whole State join with 
them in their sorrow on his death. 

The meeting of the Essex bar was called 
at the court house on the afternoon of the 
5th of January. Judge Depue called the 
meeting to order and appointed, as a com- 
mittee to prepare the resolutions, Theodore 
Runyon, A. Q. Keasbey, Cortlandt Parker, 
Ludlow McCarter and William B. Guild, Jr. 

Tributes of affection and respect to the 
departed judge were paid in a few earnest 
words by Messrs. Runyon, Parker, Ludlow 
McCarter, Guild and Samuel Kalisch, and 
resolutions were adopted and ordered by 
Judge Depue to be spread upon the minutes, 
and in making the order he also spoke in the 
highest terms of the character, industry and 
ability of Judge Parker. We cannot print 
now either the resolutions or the addresses, 
but we shall refer to them again in our next 


issue. 
RICHARD RUNYON. 

Richard Runyan, who was both an attor- 
ney and a watchmaker at Princeton, was 
instantly killed near Skillman Station on the 
Philadelphia and Reading railroad, on Fri- 
day night, December 23d. The fast express 
train going towards Philadelphia struck his 
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carriage and broke it to pieces, killing also 
his horse and the driver. Mr. Runyan was 
admitted to practice as an attorney in Feb- 
ruary term 1877. 





NO INJUNCTIONS AGAINST 
COFFINS. 


It is certainly not pleasant to have the 
thought of death constantly forced upon you 
by your next door neighbor, and we quite 
agree with old Mr. Westcott of Camden, 
that the sight of open coffins in the window 
next door is rather gruesome and disagree- 
able, but we suppose Vice-Chancellor Bird 
was right when he refused to grant Mr. 
Westcott an injunction against his worthy 
neighbor, Mr. Middleton, from carrying on 
his respectable and highly necessary business 
of an undertaker, although we should hardly 
think this involved this obtrusive display of 
coffins in the front windows. There are 
other forms of advertising more alluring, and 
we should think the tax office would be in as 
much need of advertising as this office per- 
taining to death. 

The Vice-Chancellor summed up his de- 
cision in the following syllabus : 

‘The burden of showing that an under- 
taker’s establishment, in which he keeps cof- 
fins and ice boxes and cases in which he pre- 
serves the bodies of the dead, and in the 
rearof which he cleans and dries such boxes, 
is a nuisance, rests on the complainant. 
Such an establishment in a populous place 
is not a nuisance fer se. 

When a single person of a most sensitive 
taste on the subject is seriously disturbed 
thereby, and no others are called who have 
been annoyed, a case is not made requiring 
the interference of the Court. 

Physical discomfort arising from a morbid 
state or an excited imagination, as distin- 
guished from such discomfort arising through 
the organs of sense, common to all, is not 
enough to justify the Court in closing such 
an establishment.” 





CUMULATIVE SENTENCES, 


The question of cumulative sentences was 
raised in the case of Harper, of Ohio, and 
decided adversely to them. Harper was in- 
dicted on fifty-four counts, many of which 


were taken from the jury by the Court, on 
the ground that the law and the evidence 
did not justify a conviction, and some of 
which were waived by the prosecution. 
There were left thirty-two counts, upon all 
of which Harper was found guilty, and near- 
ly every one of which could have carried 
with it, taken separately, a penalty of ten 
years’ imprisonment. Under a cumulative 
sentence, Harper could have been imprisoned 
for life. The application for a cumulative 
sentence was made by the District Attorney, 
but overruled by Judge Sage, with the con- 
currence of the absent associate, Judge 
Jackson. The Court admitted that cumula- 
tive sentences were recognized under the 
common law of England in a great majority 
of cases, especially the recent ones, and had 
been upheld by the Supreme Court of Ohio 
under the common law ; but it was shown 
that if, in the absence of Federal legislation 
on the subject, the Court should in Harper’s 
case follow the common law as expounded 
by the highest court of Ohio, and impose a 
cumulative sentence, it would be obliged in 
a Kentucky case, for example, to follow the 
decision of the highest court there, which is 
that cumulative sentences are illegal. Such 
sentences have been rarely imposed by Judges 
of United States courts, and though the sub- 
ject has been much discussed, Congress has 
never authorized them. In view of this, and 
the danger that the whole sentence might be 
held to be invalid, the Court sentenced 
Harper to the highest term for one offenzse— 
ten years. It will be remembered that this 
question was raised in a recent case in this 
State, and was decided in favor of the 
prisoner. (United States v. Oscar Baldwin 
10, N. J. L. J. 66.,) Exch. 





“IT IS REQUESTED THAT NO FLOW- 
ERS BE SENT.” 





If people will persist in sending bouquets 
and floral designs to the Senators and Mem- 
bers on the opening of Congress at ‘‘ high 
noon ” of the first day of the session, as if it 
were a wedding or funeral, it will be neces- 
sary to accompany the notice of this meeting 
of Congress with a request ‘* Please to omit 
flowers ” 
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BOOK NOTICES. 


THE AMERICAN AND ENGLISH ENCYCLO- 
PZDIA OF LAW. Compiled under the 
editorial supervision of John Houston Mer- 
vill, late editor of the American and Eng- 
lish Railroad Cases, etc. Volume III. 
Northport, Long Island, N. Y.: Edward 
Thompson, 1887. 

This work consists in effect of a collection 
of short text books on every possible branch 
of the law, and the advantage of it is that 
one can be sure of finding something on any 
subject, merely by turning to the proper 
place in the alphabet ; but of course its real 
value depends on whether that something is 
accurate and practically sufficient. We are 
satisfied from our examination of the first 
three volumes of this series, that this work is 
of great practical value. While it will not 
take the place of text books in the chief 
topics of the law, it gives at once good and 
sufficient information on innumerable sub- 
jects, on which one is at a loss where to look 
for anything at all. The various subjects 
are treated by different persons chosen with 
reference to their knowledge of that part of 
the law. This 
third volume extends from carriers to con- 


The book is well printed. 


tracts, inclusive. 

THE CoMPLETE DIGEST, 1887. Part I. Jan- 
uary-June. Digest Publishing Co., New 
York 
We spoke of the scope of this Digest last 

month. We have seen some of the advance 

sheets and are very much pleased with the 
manner in The 
editor shows the training he received in edit- 


which the work is done. 
ing the last edition of Fisher’s-Harrison, and 
he has stated the cases as fully and carefully 
in this semi annual digest as he would do in 
amore permanent work. There is an im 
provement on Fisher's, in that many more 
cases are cited, and they are stated more 
concisely. The name of the court appears 
at the beginning of the citation and the name 
oi the case at the end with references to all 
the reports or reporters in which it may be 
found. There are also references to Erg 
lish cases aud to notes and editorials in the 


Magazines, and to recent statutes in the 


various states. ‘The cross-references are fu!l 
and discriminating, and besides these there 
are notes limiting and explaining the general 
titles. The arrangement of the type too is 
good, although no catch-words are used 
except for actual heads or sub-heads. We 
only hope the editor will be able to carry out 
and continue what he has begun with so 
much pains. 

THE AMERICAN LAw SERIES. ADDISON ON 
CONTRACTS, being a treatise on the Law of 
contracts. By C. G. Addison, Esq. Eighth 
Edition by Horace Smith, with American 
Notes by Benj Vaughan Abbott, brought 
down to date by Horace G Wood. Vol. 
I, Boston: Chas. H. Edson & Co., 1888. 
This first volume is a reprint on good 

paper from the original plates of the Ameri- 
can edition of 1884. Mr Wood’s notes will 
appear at the end of the third volume. Of 
the work itself it is unnecessary for us to 
speak. 

We are promised in this same series, Lind- 
ley on Partnership, Lewin on Trusts, Ben- 
jamin on Sales and Smith’s Leading Cases ; 
all fully annotated to date, with American 
One volume each month for fifteen 

With these books and those of the 


Notes. 
dollars. 
Blackstone Series at this low price we shall 
soon be able to gather together a good 
library and have something to spare to pay 
for new bindings. 

Text Book SERIES. A treatise on the 
statutes of Elizabeth against Fraudulent, 
conveyances; The Bills of Sale, acts 1878 
and 1882, and the Laws of Voluntary 
Disposition of Property, with an appendix 
containing some unpublished cases, 1700- 
1733, from the Coxe & Melmoth, MSS. 
Reports, by the late H. W. May, B. A. 
From the Second English Edition, by S. 
W. Worthington, M. A. Phila.. The 
Blackstone Publishing Co., 1887. 

This book contains a thorough discussion 
ofa difficult subject which comes up continu 
ally in ordinary practice. The greater part 
of the book relates to the statute of Eliza- 
beth, which is practically in force in this 
country, and there are some references to 
We are promised Odg- 
book 


American decisions. 
ers on Slander and Libel for the next 


in this series. 








